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Memorandum concerning the legality of retired naval officers 
holding civil offices under Federal, State, or Territorial 
government or employment with private concerns doing business ** 1 

with the Government* ^ 1 


The usual cases of employment of retired officers are covered in 
this memorandum, which is furnished for information only* The appli- 
cable statutes should be referred to in any particular case* 

The question as to whether a retired officer may^legally accept 
a civil appointment and still hold his position #n the retired list 
is one of private concern only and not a subject with which the United 
States can concern itself until some action has been taken by the 
retired officer. The obvious course for any retired, officer called 
upon to determine that question is to seek the advice of private counsel, 
since it is one strictly of private concern and in no sense of public 
interest. (Attorney General* s opinion, March 26, 1897, 21 Op* Atty. Gen. 

510.) 

Under this opinion of the Attorney General, it is not for the ITavy 
Department to decide in any particular case whether the prospective em- 
ployment of a retired officer would come within the prohibition of any 
statute. 

Unless otherwise provided by law, retired officers in receipt of 
retired pay are pyo l^iblted from holding a civilian po si ti on or of f ice 
with the Federal Government where either the rate of retired pay or the 
rate of compensation fixed for the civilian position or office amounts to 
$2500 per annum unless (l) elected thereto, or (2) appointed by the 
President with Senate confirmation, or (3) retired because of battle _ # 

injuries or incapacities incurred in lino of duty. (5 U. S. Code, sec. 5 w 

\Z Comp. Gen. 60: §1 Com p* Gen. 1129.) He tired officers receiving 
retired pay in excess of |2500 ner annum ma y not ovoi d thg application 
'~oi ~tne i or ego mg statutory -pro Mbit ion by r e taini nF’Thei r r g t i redT of f i cc 
m V£l V i ftg' t he i r r et l r e5 1 i an positi on 

"or' oi i i ce* (14 Comp. GenI 2897J 

The restriction upon employment discussed in the previous paragraph 
does not preclude the employment of retired officers of the Navy to 
engage in work under the direction of the Chief of Engineers of the 
United States Army in connection with the improvement of rivers and 
harbors of the United States* (5 U. S. Code, 63.). Nor is there any 
prohibition against the appointment of retired officers of the Navy to 
r positions in the Library of Congress or to positions as Director or 
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Assistant Director of the Bureau of the Budget. (5 U. S. Code, secs. 

64, 65; 31 U. S. Code, sec. 16.) Retired officers of the Davy may 
accept appointments to positions in the diplomatic or consular "branches 
of the Foreign Service of the United States (34 U. S. Code, sec. 226) 
and appointments to positions in the Veterans Administration. (Act of 
10 August 1946 - Public law 718 -"79th Congress.) 

Although a retired officer of the Navy may he eligible for employment 
in a Federal civilian position, he will, upon acceptance of such position, 
be subject to the dual compensation statute (5 IT. S. Code, sec. 59a), which 
limits the aggregate income from a Federal civilian position, whether ,£■ 
elective or appointive, and retirement pay, to an amount not to exceed 
$3000 per .annum. For^ di sous sion . see paragraph 2, page 3 # 

Uaval appropriations are not available for the pay of any officer 
on the active list who is employed by any person or conpany furnishing 
naval' supplies or war material to the G-overnment, and any such employ- 
ment would be unlawful ; nor are naval appropriations available for the 
pay of any retired officer who for himself or for others is engaged in 
gelling or contracting or negotiating for the sale of naval supplies or 
" wa r Arterial to the Navy or to the Navy Department. (Act of June 10, 

1896, 29 5 tat. 361, as amended by sec. 9, Act of July 22, 1935, 49 5 tat. 

490; 34 U, 5. Code, sec. 883.) 

Persons or firms that furnish plans, specifications, designs or 
drawings for the Navy "are commonly understood as being engaged in the 
furnishing of professional services, and clearly professional services 
are not 1 naval supplies or war materials’ within the accepted meaning 
of that term". (Comp. G-en, B-12238, Nov. 7, 1940.) 

Under sections 41 and 109, Criminal Code, a retired officer is 
forbidden to represent the United States in the transaction of business 
with companies or firms in which he has a direct or indirect pecuniary 
interest or to assist in the prosecution of claims against the United 
States. (Act of Mar. 4, 1909, 35 Stat. 1097, 1107; 18 U. S. Code 93, 

198.) 

Retired officers while not on active duty are permitted to receive 
compensation for services . rendered to or in behalf of any person, in 
relation to any proceeding, contract, claim, controversy, charge, 
accusation, arrest, or other matter or thing in which the United States 
is a party or directly or indirectly interested, before any department, 
court-martial, bureau, officer, or any civil, military, or navai conw 
mission, provided he does not represent any person in the sale of any- 
thing to the G-overnment through the department in whose service he holds 
a retired status. (Sec. 113, Criminal Code, Act of Mar ? 4, 1909, 35 
Stat. 1109, as amended by Act of October 8,. 1940; 18 U. ‘S. Code 203.) 
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Section 27 of the Surplus Property Act of 1944* approved October 3* 
1944 (58 Stat. 765* 781), provides that n lTo person employed by any 
Government agency, including, commissioned officers assigned to duty in 
such agency* shall, during the period such person is engaged in such 
employment or service, or for a period of two years after tnc time w on 
such employment or service has ceased, act as counsel, attorney, . or agent, 
or be employed as representative, in connection with any matter involving 
the disposition of surplus property by the agency in which such person 
was employed’, if such person during his employment with such agency rati- 
fied, approved, or authorized the disposition of any surplus property 
pursuant to the provisions of this Act or recommended any such approval, 
authorization, or ratification as part of his official duties. Any 
person violating the provisions of this section shall be fined not more 
than $10,000, or imprisoned for not more than one year, or both..** 


Where a re^XTU^- officer has Qualified for^ &nd accepted appointment 
to a civilian om<*V °r position under the federal Government or the 
municipal government of the District of Columbia, or under any corpora- 
tion the majority of the stock of which is owned by the United States, 


the 


o nu f co mb meedi rat o of his compensation in such civilian office or position 
and^Tisretirod pay for or on account of Commissioned services is limited 
by law to $3,000 per annum, but if the retire^_rate_.pf , P^„^ .gqg^.^?.t.OQO,i..., 
t hgfl the retired officer can onlv receive, one pay, and must the r e fo r e^ .el e ct 
whether he wiir co ntinue to rec eive his rddreLkypt tSQ>ay^f 
"oiviTTan mice or v^iTaS!. ' ' Should he dve.up his retired_pay_ while. 
'holding a civi^T 'off ie^or ~no^iti on, he may a^ain recejj ^ l , y, l P^i£e . 4 ^a^L, tl 
when he ^ CQ or V Q sitionT (Act of June 30, • 

1§S2, sec. 212, 47 Stat. 406, as amended by Act of July 15, 1940, sec. 3, 

54 Stat. 761; 5 TJ* S. Code, sec. 59a.) An officer receiving^ retired pay 
of $2*900 per annum and employed in a civilian office cr position with a . 
salary of $2,800 per annum would be paid at a net rate, of $3,000 per j 


annum. (12 Comp. Gen. 37* 47.) 



Ihe inhibition of 'subparagraph (a) of section 212, Act of June 30, 
1932, supra, limiting the combined rate of compensation to $3,000 per 
annum, !t is not against the retaining of the retired status but i s. that 
*no person holding a civilian office * * * shall be entitled, during 
the period of such incumbency, to retired pay from the United States 
* * * as a commissioned officer. 1 Also* that the right of election 
given under the statute is not as to whether he shall continue to hold 
the civilian office or position or to continue to hold his retired 
status, but is as to whether he shall accept the pay of the one or the 
pay of the other.” (Comp. Gent Aug. 9, 1932, A-43761 .) 


(?£ 


Commissioned officers who have been ” retired for disability incurred 
in combat with an enemy of the United States”, or pursuant to the^Act 
July 15, 1940 (54 Stat* 761; 38 U.S.C, f see. 582b) *fpr disabilities 
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resulting fron an explosion of an instrumentality of war in line of 
duty during an enlistment or employment as provided iii Veterans Regula- 
tion numbered l(a) , part I, paragraph X", are excepted from t^o require- 
ments of said section 212, The first quoted clause has been defined by 
the Comptroller General to apply to officers "retired for disability tho 
direct result of injury from the instrumentalities of war employed by tnc 
enemy in combat with the forces of the United States," as for example > 
where the disability necessitating retirement was directly due to inlrli-& 
poison gas during combat with an enemy of the United States, (Comp. Gen,, 
Jan. 3, 1933, A- 44*756.) 

Reserve officers, while employed on active duty, may be paid compen- 
sation by any person, firm, or corporation, provided that, ™> 

commencement of active duty, they were receiving compensation from sue 
person, firm, or corporation. (Selective Training and Service Act o 
1940, sec. 3(f), approved Sept. 16, 1940, 54 Stat. 887; 50 U.S.C. ¥ar. 
Appendix, sec. 303.) 

EMFLOMiTI II FIRMS DOUG RUSHES WITH THE FEDERAD GOVSROTTT. 


opinions 

The Judge Advocate General has rendered advisory opinions as tem 
what employment a' retired officer of the Havy may legally accept with 
private firms doing business with the Government. Some of these opinions 
are as follows; A retired officer may .bo employed by the merchant marine; 
by a steamship company having mil contracts with the Government and by 
a steamship company enjoying certain Government loans for the construction 
of its ships. It was pointed out that the foregoing was a very general 
statement of the law on tho subject and "would very possibly require 
exceptions or modifications to meet the facts of specific cas^s as cy. 
arise " (C.K.O. 2-1931, 14.) A retired officer may not participate in 

bids for subscription^ to magazines for vessels of the la, vy under wo 
fare and Recreation", one of the regular appropriations for the naval 
service, (C.M.O. 2-1935, 25.) In tine of poaoo a retired officer may_ 
be employed under contract by the lavy Department as con sultan , , 

the Judge Advocate General is of the opinion that a contract for a retired 
officer's services under the above-stated conditions would bo legal, there 
are decisions of the Comptroller General which would appear to hold to the 
contrary." (C.M.O, 11-1937, 27.) A retired officer may be employed on 
merchant vessels entering ports of belligerent countries, • ” * 

276.) The neutrality Act, approved lov. 4, 1939, made such employment 
unlawful until 4:30 p, m. E.S.T., ITov. 17, 1941, at which time, those 
sections of the neutrality Act making such employment unlawful were re- 
pealed.) A rotired officer my not accept an office from a foreign 
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government without the consent pf Congress in view of Article I* Section , 
9, clause 8 t of the Constitution* (C.M.O* 3-1934, 13*) He my nfet accept 
employment with a foreign government, ( C.M.O* 1-1942, 258) nor may he he 
employed in the armed forces di* a foreign state. (C.M.O. 4-1942, 116.) 

D?he question of whether the treattirei 4 of a, corporation, a retired 
officer, is engaged in the selling hi] contracting’ for the sale of, or 
negotiating for the sale of* to tho Fatty- ci* the JfeVy department, any 
naval supplies or war material within the statute (Act of June 10, 1896, 
as anendpd, supra) is one of fact not fdr consideration by the Judge 
Advocate General. (C.M.O. 5-1939* 9*) Iho question of the legality of 
the appointment of a retired officer as a member of a local board is 
primarily one for determination by the appropriate Selective Service 
authorities. (C.M.O. 1-*1941, 186.) 2?hc Favy department has not issued 
and does not contemplate the issuance of rules and regulations relative 
to the practice of law by retired officers before Government agencies. 
(C.M.O* 1+1941, 179.) A retired officer may be required to perform jury 
duty by a state provided he is not performing federal service which would 
be interfered .with or obstructed by jury duty* (C.M.O. 1-1944, 118.) 

n Jhere is no general law which makes it illegal for a company in 
which a Government official is a stockholder and an officer to bid on and 
receive Government contracts for services or supplies from a department 
other than the one in which the official is functioning.^ (1929 L f R*F.A. 
&84.) Ihere is no legal objection to a firm, owned by a retired officer 
of the Faval Reserve who is on the honorary retired list of the Faval 
Reserve without pay, bidding on a Favy contract for the sale of medical 
supplies to the Favy. (C.M.O. 3-1943, 101.) 

A retired officer may enter into contracts for the purchase of Favy 
Surplus materials. ^However, aside from any statutory prohibition, con- 
tracts between the Government and its employees are open to criticism for 
possible favoritism and preferential treatment; and this office (Comptrol- 
ler General) often has expressed the view that such contracts should not 
bo made except for the most cogent reasons. 11 (C.K.0. 1-1944, 200, See 
also C.M.O. 2^1938, 181 and footnote 32 same case.) 

Section 9 of the Entch Act (18 TJ. S. Code 61h) which restrains 
political activities of any person or officer employed in the executive 
branch of the Federal Government does not apply to retired officers of 
the Army and Favy. (C.M.O. 2-1939, 284; Justice Itr to Capt. G. M. 

A doe, USF, Rot., Oct. 3, 1939; Atty. Gen. Itr to SocFav. , Apr. 26, 1940, 
Favy Dept. File 0R/F9~1(390109) .) The Surplus Property Act of 1944 (50 
F. S. Code, War Appendix, Supp. V, 1636) is applicable to retired officers 
of the Favy. (C.M.O. 3-1945, 133 t ) Accordingly, retired officers of the 
Favy who have been assigned to a Government agency or department and who, 
during su.ch assignment, have certified, approved or authorised tho dis- 
position of surplus property may not for a period of two years after the 
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termination of such assignment act in a ny representative capacity in 
connection with the disposition of surplus property by the agency to 
which he had "been so assigned. 

Igl OTOjCT BY FQHBI fig FIRMS 

In addition to the foregoing statutory restrictions on the civil 
employment of retired officers they must also govern themselves by the 
terms of Executive Order ITunber 5221 of November 11, 1929, which provide 
as follows; 

1f It is hereby ordered that no officer or employee 
in the executive branch of the United States Government, 
regardless of whether he is on annual leave or leave 
without pay f shall be employed with or without renunera-^ 
tion by. any foreign corporation, partnership* or individ^* 
ual that is in competition with American industry. 11 


0. Sr CO^hOCrGH 

Judge Advocate u-enoru I. of the Ua.vy 
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